BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS
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STATE OF ILLINOIS
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NOTICE OF FILING

TO: See Attached Service List

- PLEASE TAKE NOTICE that today we have filed with the
Pollution Control Board the following Stipulation and Proposal
for Settlement and Request for Relief from the Hearing
Requirement on behalf of the People of the State of Illinois, a
copy of which is attached and hereby served upon you.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS
LISA MADIGAN -

Attorney General

.State of Illinois

BY: /F)@é J( %’A %@

JOEL J. STERNSTEIN

Assistant Attorney General
Environmental Bureau

188 W. Randolph St., 20th Floor

Chicago,

Illinois 60601

(312) 814-6986

DATE: September 22, 2004

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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Mr. Patrick W. Hayes, Esqg.
Guyer & Enichen

2601 Reid Farm Road
Rockford, IL 61114

Mr. Charles Gunnarson, Esq.

Illinois Environmental Protection Agency

1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
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PEOPLE OF THE‘ STATE OF ILLINOIS STATE OF ILLINOIS

[ ard
Complainant,’ Pollution Control Bo

ROGERS DEVELOPMENT COMPANY
an Illinois Corporation,

)
)
) ,
| | ) |
V. o C ) No. 04-227
) .
)
)
. )
Respondent. ‘ )

MOTION FOR RELIEF FROM HEARING REQV UIREMENT

- Complainant, ’PEOPLE OF THE STATE OF  ILLINOIS by LISA

MADIGAN, Attorhéy General of the State of Il1linois, pursuant to
Section 31(c) (2) of the Illinois Environmental Protection Act
("Act"), 415 ILCS 5/31(0)(2) (2002), moves that the Illinois
Pollution Control Board‘(“Board”)‘grant the parties in the above-
captioned matter relief from the hearing requirement imposed by
Section 31(c) (1) of the Act, 415 ILCS 5/31(c) (1) (2002). In
support of this motion, Complainant states as follows:

1. The Complaint in this matter alleges violations of
S‘ection 12 (f) of the Act, 415 ILCS 5/12(f) (2002) .

2; Complainant is filing this Motion and a Stipulation and
Proposal for Settlement with the Board.

3. . The parties have reached agreemeht on all outstanding
issues in this matter.

4. . This agreement is presented to the:Board in a
Stipulation and Proposal for Settlement which is filed
contemporaneously with this Motion.

5. All parties agree that a hearing on the Stipulation and
. Proposal for Settlement is not necessary, and respectfully

request relief from such a hearing as allowed by Section 31(c) (2)

of the Act, 415 ILCS 5/31(c) (2) (2002).




WHEREFORE, Complainant, PEOPLE OF THE STATE OF ILLINOIS,
hereby: requests that the Board grant this motion for relief from
the hearing requifement set forth 'in Section 31(c)(i) of the Act,

415 ILCS’5/3l(c)(1)'(2002),

Respectfully submitted,
.PEOPLE OF THE STATE OF IﬁLINOIS

LISA MADIGAN
Attorney General
State of Illincis

BY: t];cgggjf’fE;ﬁiégmfﬁiféfg:www

JOEL . J. STERNSTEIN

Assistant Attorney General
Environmental Bureau

188 W. Randolph St., 20th Floor
Chicago, Illinois 60601

(312) 81l4-6986

DATE : September 22, 2004
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STATE OF ILLINOIS
Pollution Control Board

PEOPLE OF THE STATE OF ILLINOIS
Complainant,
V. No. 04-227

. ROGERS DEVELOPMENT COMPANY
an Illinois Corporation,

)

)

)

)

)
)
).
)

)

)

Respondent;

STIPULATION AND PROPOSAL: FOR SETTLEMENT

Compléinant;_PEOPLE OF THE STATE OF ILLINOIS, by LISA
MADiGAN; Attorney General of the State of Illinois and
Res?ondenﬁ, ROGERS DEVEﬁOPMENT COMPANY (“Rogers”), do hereby
submitvthis Stipﬁlaﬁion and Proposal for Settlement |
(vStipulation”) to the Illinois Pollution Control Board (“Board”)
fof approval. .The parties agree that Compiainant’s statement of
facts contained ﬁeréin is agreed t§ only for the purposés of
settlement. This Stipﬁlaﬁion shall be nuiliand void unless the
.Boafd approvesband disposes ofzthis matter on‘each and every one
of the terms and conditioné of the éettlement set forth herein.

I.

JURISDICTION /

The Board has jurisdiction of the subject matter herein and

T

e

of the parties consenting hereto pursuant to the Illinois
Environmental Protection Act (“Act”), 415 ILCS 5/1 et. seq.

(2002) .




II.

‘,AUTHORIZATiON
The undersigned representatives for each party certify that
‘ﬁhey éré fully authorized by the partybwhom‘they‘represent to
enter into the terms and conditions of this Stipulation and to
legally bind them to it.

o o III.

STATEMENT OF FACTS |
A. PARTIES

11'_‘The Subjeét Complaint‘was bronght by the Attorney
General‘puISUant;tOsﬁhe terms and proviéions of Section 31 of the
Act,.415>ILCS 5/31 (2002) .

2. ?The,Illinois EPA is an administrative agency of the
State of Iilinois; created pursuant to Section 4 of the Act, 415
:ILCS 5/41(2002).

é. At all.times relevant to thé.doﬁplaint, Respondent
Rdgersbwas an’Illinnis‘cbfporation in éood standing.

4. | Réspondent is a developer of residential homes at the
Lyford Oaké subdivision, lonated on the west side of Lyford Road

north of~State‘Street in Rockford, Winnebago County, Illinois

(“site”). The Site is adjacent to a tributary of Manning Creek.
. B. SOURCE DESCRIPTION
1. . On December 12, 2001, pursuant to Respondent’s

application, Illinois EPA granted Respondent doverage under the

2 .




_general National pollutant Discharge Elimination System (NPDES)
Storm Water Permit for construction activities at the Site
effective until 'May 31, 2003.

2. ‘The Site is approximately five acres in size.

3.“ On’April\Q,hZOOBQ Respondent was found to be in
violation‘of its NPDES permit. There was erosion of‘loose dirt,
silt, and poor to nonex1stent erosion control measures at the
‘Site; SpeCiflcally,‘Respondent had stored large stockpiles of
soil along the western s1de of the Site on a downward slope
towatd‘a*tributary of Manning Creek. The piles buried silt
fenCing that had been installed at that part of the Site. Sheet.
erosion and/or grading act1v1ties buried other 511t fenCing on
‘the western side of the Site. InAaddition, soil had been placed
onuor‘near Trowhridge Road at the Site without any erosion
controls. |
C.  VIOLATIONS |

This Stipnlation is intended to resolve the allegations in

the Complaint filed in this matter. The Complaint alleges

 violations of the Act as follows:
. COUNT I Noncompliance with Respondent’s NPDES permit in
‘ violation of Subsection 12 (f) of the Act, 415 ILCS
12 (f) (2002).
Iv.

APPLICABILITY

This Stipulation shall apply to and be binding upon:




Complainant, and Respondent, and any agent, director, officer,
émployee?op servant of Renpondent) as well as Respondent’s
successors and assigns. Reopondent shall not-raise as a defense
to?any‘onforcement action taken pursuant to this settlement the
failure of their agents; directors,'officérs, éervants of
emplo?ees to take such action és shall be‘requirod to comply with
the ?Eoviéions of this séttlement.

V.

ADMISSION OF ViOLATIONS
\Respondent admits the allegations in the Complaint.

VI.

FUTURﬁ PLANS OF COMPLIANCE
‘Respondent shall compiy with the Act, the’Board's
regnlétions, and the termsyof its NPbES étormwater permit for
consnruction Site activities and its stormwater poilution
pfevention plan. Respondent shail maintain adequéte‘stormwater
control meaoures‘at the Site to preﬁent’erosion at the Site until

construction at the Site is complete and the Site is adequately

‘stabilized.

VII.

IMPACT ON THE PUBLIC RESULTING FROM ALLEGED NON-COMPLIANCE
 Subsection 33(c) of the Act, 415 ILCS 5/33(c) (2002),
provides as follows:

In making its orders and deterﬁinations, the Board shall
take into consideration all the facts andrcircumstances
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bearlng upon the reasonableness of the emissions,
discharges, or depos1ts involved including, but not limited
to: : :

1. the character and degree of,injnry to, or
interference with the protection of the health,
- general welfare and phys1cal property of the

people;

2. the social and economic value of the pollutlon
source ' '

3. the:suitability or unsuitability of the pollution

source to the area in which it is located,
including the question of prlorlty of location in
the area 1nvolved ,

4. the technical practicability and economic
reasonableness of reducing or eliminating the
emissions, discharges or deposits resulting from
.such pollution source; and

5. any subsequent,compliance.

In response to these factors, the parties state as follows:

1. The parties agree that the impact to the public as a
result'of the allegations against Respondent in the Complaint was
that Respondent v1olated the terms of its NPDES permit.

2. The partles agree that the Site is of social and

economic value.

.3;‘ The parties agree that the Site is suitable to the area
'where it is 1ocated.

| 4. The parties agtee that comoliance with the_requirements
of the Act and the Respondent’s NPDES permit is both technically
praoticablehand economically reasonable. |

5. The parties agree that Respondent subsequently complied




- with the Act and its NPDES permit.

| VIII.

CONSIDERATION OF SUBSECTION 42 (h) FACTORS
Subsection 42 (h) of the Act) 415 ILCS 5/42(h) 2002, provides
as follows:

In determining the appropriate civil penalty to be imposed
under subdivisions (a), (b) (1), (b) (2), (b) (3), or (b) (5)
of this Section, the Board is authorized to consider any
matters or record in mitigation or aggravation of penalty,
including but not limited to the following factors:

1. the duration and graviﬁy of the violation

2. . the presence or absence of due diligence on the part of
the violator in attempting to comply with requirements
of this Act and regulations thereunder or to secure
relief therefrom as provided by this Act;

3. any economic benefits accrued by the violator because
of delay in compliance with requirements;

4, the amount of monetary penalty which will serve to
deter further violations by the violator and to
otherwise aid in enhancing voluntary compliance with
this act by the violator and other persons similarly
subject to the Act; and

5. the number, proximity in time, and gravity of

previously adjudicated violations of this Act by the
‘violator.
6. whether the respondent voluntarily self-disclosed, in

accordance with subsection (i) of this Section, the
non-compliance to the Agency; and

7. whether the respondent has agreed to undertake a
"supplemental environmental project," which means an
environmentally beneficial project that a respondent
agrees to undertake in settlement of an enforcement
action brought under this Act, but which the respondent
is not otherwise legally required to perform.

In determining the appropriate civil penalty to be imposed




- under subsection (a) or paragraph (1), (2), (3), or (5) of
subsection (b) of this Section, the Board shall ensure, in
-all cases, that the penalty is at least as great as the
economic benefits, if any, accrued by the respondent as a
result of the violation, unless the Board finds that
imposition of such penalty would result in an arbitrary or
unreasonable financial hardship. However, such civil
penalty may be off-set in whole or in part pursuant to a

- supplemental environmental project agreed to by the
complainant and the respondent.

In response to these factors the parties state as follows:
1. The parties agree that the gravity‘ofjthe alleged
" violations ‘is significant in that Respondent failed to.comply

with the Act and its NPDES permit.1 Theiparties agree that the

duration is equally significant, as the alleged violations began

sometime on or prior to April 9, 2003 andjcontinued until
Respondent corrected the Violations in May 2004.

'2; + The parties agree ‘that Respondent did not initially
exercise due, diligence in complying with the Act and its NPDES
- permit. However,‘Respondent subsequently‘came into compliance
;Wlth its NPDES permit. |

3. The parties agree that Respondent derived economic
benefits by not us1ng proper methods of Siltation and ‘erosion
control for the approx1mately five—acre,Site. |

24. The parties agreeithat ajfiveﬁthonsand dollar

($5;OOOiOO) civil’penalt§ is adequate to deter Respondent from
future Violations. | \
5. Complainant is unaware of‘anyppreyiously adjudicated

\

violations of the‘Illinois Environmental Protection Act against

i e ——




Respondent.

6. Respondent did not self-disclose the alleged violations
to the Illinois EPA.

7. Respondent is not conducting a supplemental .
environmental project.

8. . The penalty is at.leest as greaﬁ as the ecenemic
benefit achieved by Respondent as a result of the violatioﬁs;
The penalty will not present.an economic herdship to ReSpqndent.

| Ix.

TERMS OF SETTLEMENT

1. Respondent shall pay a civil penalty of five—thousaﬁdf
dollars ($5,000.00) within thifty (30) days of the date of entry
of this Stipulation and Proposal for Settlement. Péyment of
five-thousand dollars ($S,OOO;OO) shali be‘made”by certified
check or money order payable to the “Illinois‘Environmental
.Protection Agency" and de81gnated to the Environmental Protectlon
Trust Fund. The certlfled check or money ofder.shall 1nclude
Respondent’s federal employer 1dent1flcatlon numbers and be sent
" by first class'mail to: ’
Illinois Env1ronmental Protectlon Ageney
Fiscal Services Section
1021 North Grand Avenue East

“P.0O. Box 19276
Springfield, Illinois 62794-5276

T

A copy of the check shall be sent to:




Joel Sternstein |

Assistant Attorney General
Environmental Bureau ;

188 West Randolph Street 20th Floor
Chicago, Illinois 60601

- On the checks and/or money orders,vRespondent shall include
the case name and case number.
2. For theﬁpurposeslof collection, inquiries can be
‘addressed to Respondent Rogers"attorney:atu |

Patrick W. Hayes

Guyer & Enichen:

. 2601 Reid Farm Road, Suite B.
Rockford, IL 61114

3. ' Pursuant to Subsection 42‘(g) of the Act, 415 TLCS 5/42
(g) (2002), 1nterest shall accrue on any amount not paid w1th1n
the time prescribed herein,at the maximum rate alloWable under

 Subsection 1003 (a) of the Illinois Income Tax Act, 35 ILCS

\

5/1003 . (a) (2002).

¢ 1
I . }

Ca. Interest on'unpaid amounts shall begin to accrue

'
i

from the date the penalty payment is due and continue to accrue

to the date payment\is received
b." [Where partlal payment is, made on a payment amount
vthat is due; such partlal payment shall be first applied to any
’ ' \
interest on unpaid amounts then owmnguiv
| c{v All.interest on.amounts‘owed Complainant shall be
paid by certified checks~payabie'tothe “Illinois Environmental

vProtection Adency” for depOsit in,the Environmental Protection

Trust Fund\and delivered in the same manner as described in




Subsection:IX.l nerein. . | |
| d. In the "event that:Resnondent fails to make ell or
| part of the payment set forth in Subsection IX.l, Respondent f
shall_bevin“default and the unpaid balance owed, pluSJeny‘accrued,
interest, snall become‘due and owing Complainantnimﬁediateiy.

4. Reepondent.shell in the fntuie opefete in cdmpliance‘
with the Actiand;its NPDES permit; \. | |

5. Respondent shall cease and desist £from further
v1olatlons of the Act and its NPDES permlt including, but net‘
limited to, ‘the Subsectlon of the Act that was the subject matter
of thevComplalnt as outlined in Subsection III.C of thls
Stipulation, |

v | xi”
CQMPLIANCE WITI-I OTHER LAWS AND ﬁEGULATiONS

This Stipulation.end Pfoposél for Settlement in no way
affects Respondent s respon81b111ty to comply with any federal
state or 1ocal lawe and regulatlons, 1nclud1ng but not.limited to
the Act, 415 ILCS 5/1 et seq:v(2002), and the Board‘RegulatiQns,‘
35 111. Adm. Code Subtitles A threugh H.

XI.

FUTURE USE
Notwithstanding any other language in this Stipulation and
Proposal for Settlement to the contrary; this Stipulation and

'Proposal for Settlement may be used against Resbondent in:any




subsequent enforceﬁent‘aétionxor ﬁermiu proceeding as evidence of
avpasﬁ adjudication of violation of the Act énd its NPDES permit.
| x:i.,‘ |
RIquOF'ENTRY

In addition tu auy othér authority, the Illinois EPA, its
\eﬁployees and represéntéﬁives? ana the Atuofney General, her
uagents and‘fepresentatives, Shuil havé»éhe right ofentry into
and upon the Site at all feasonable times forathe pufposes of
carryihg 6ut environmental iuspectious;v»In\conducting:such‘
inépections, thé fllindilePA, i;sueﬁployeeS‘and repfeseptatives(
‘and the Attorﬁey General, her\eﬁpioiées and representatives, méy
fake-photographs, sampleé, and collect iﬁfbfmation,:as they deem
_’uecessary. | | |

XIII.’

RELEAsﬁ FRbM L;AB;LITY
In couéideraﬁion_of[Respondéut’s pafment of the $5,600f00_
»penalty,,Coﬁpiaihant releaSés,‘waives aud discharges Respondent
from any ﬁurthér iiability or'peﬁalties for violations of the Aét

_ and its NPDES permit that\were‘the subject matter of the

Complaint hgreiﬁ,zufheurelease set 'forth above does not extend to .

\ auy matters other than.those expréSSly specified in the Complaint

’o

in this matter. Complainaht'reserﬁes, and this Stipulation is
without‘prejudiée‘to, all fighté,Of the State of Illinois against

t

| Respondent with respect‘to all other matters, inciuding but not

11
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limitedgte, the following:.

a. crlmlnal llablllty,

b. ‘eliability for future violation offstate, fedegal,
local; and commen laws and/or regulations;

C. liabiliﬁy,fer nafurai resoufceS‘damaée arising out of
the alleged Violetions; and .

d. 1lablllty or: claims based on Respondenf S fallﬁre to
satisfy the requlrements of thlS Stlpulatlon |

Nothlng in thlS Sflpulatlon 1s_1ntended ae:e weiver[
diScherge,'releése/ of'cbvenaﬁﬁ ﬁot toesue fof any‘claim er:cause
of.action, administrative:or‘judieial civil or criminaly‘past or
future, in law or in equlty, which the‘State of IllanlS or the‘
Illln01s EPA may. have agalnst aﬁy person, as defined by Sectlon
3.315 of the Act, 415 ILCS 5/3.315 (2002), or ent;ty‘other than
Respondent . | | | | |

WHEREFORE, Complainantyand-Reepondent request,thet ﬁhe‘éqard
adopt‘and acCeptlthe feregbing Stiﬁulétidn endeQpOeal for

‘Settlement as written.
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AGREED:
FOR COMPLAINANT:

PEOPLE OF THE STATE OF ILLINOIS
LISA MADIGAN .

Attorney General State of IllanIS'

MATTHEW: . J. DUNN, ‘Chief
Environmental Enforcement\Asbestos
Litigation Division :

By :@WM e

l%r""'-—y

‘A551stant‘Attorney Gen

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

QJ‘—? //1"’6””(\”/"3“-‘«\
Cc/d SEPH E. SVOBODA
ief Legal Counsel

‘\FOR RESPONDENT:

By: Z%%@k k"\\
William H. Rogers
Pre51dent I

Rogers Development Company

‘G:\Environmental EnforcementJOEL\Case Docmnents\Rogers\settlement-draftl .wpd

A
[

12

~—>——"""__  “Date: % ’7«7 ,0 4
RO EMARI E_CAZEAU, (t:/hi £ X ' l
Env1ronmental Bureau\?\\\t:::>
eral—

Date; égilzaa«m<3g%o

Dyate:- ?" /%‘ O/ |
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CERTIFICATE OF SERVICE

I, JOEL J. STERNSTEIN, an Assistant Attorney General,

| certify that on the 22m_day of>September, 2004, I caused to be
servedvby First Class Mail the foregoing Stipulation and Proposal
”fof Settlement, Request for Relief from the Hearing Requirement,
and Notice of Filing to the parties named on the attached Service
list, by depositing same in postage prepaid envelopeé_with the
United'States Postal Service located‘at 100 West Randolph Street,

Chicago, Illinois 60601.

Tl 5 G

JOEL J. STERNSTEIN

G:\Environmental Enforcement\JOEL\Case Documents\Rogers\stip-notice-relief-hearing.wpd






